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Abstract 

The COVID-19 pandemic triggered an unprecedented expansion of executive authority across 

global constitutional systems, renewing debates over whether emergencies produce an 

“unbound” executive or reveal the enduring strength of checks and balances. This article 

challenges crisis-driven “Schmittian” assumptions by conducting a comparative constitutional 

analysis of five jurisdictions—Germany, South Africa, and Brazil—to evaluate how judicial, 

legislative, and subnational institutions shaped, constrained, or facilitated executive action 

during the pandemic. The findings show that although executives exercised broad emergency 

powers, most remained substantially “bound” by constitutional principles, with courts, 

parliaments, and federal units actively moderating executive overreach. Judicial independence, 

legislative oversight mechanisms, federalism-based resistance, and prescriptive emergency 

frameworks emerged as decisive factors influencing constitutional resilience. At the same time, 

variations in institutional strength and constitutional design produced significant disparities in 

constraint effectiveness, revealing latent vulnerabilities in several systems. The article argues 

that emergency governance reflects a process of dynamic recalibration rather than the 

suspension of legal order, and proposes doctrinal reforms—including clearer emergency 

clauses, mandatory sunset provisions, and strengthened ex-post judicial review—to fortify 

constitutional accountability in future crises. 

Keywords: Executive Power, Constitutional Governance, Emergency Powers, COVID-19 

Pandemic, Judicial Review, Legislative Oversight, Federalism, Separation of Powers, 

Constitutional Design, Comparative Constitutional Law, Democratic Accountability, States of 

Emergency 

___________________________________________________________________________ 

Introduction 

The global COVID-19 pandemic profoundly expanded executive authority, prompting a 

critical re-evaluation of constitutional governance (Vedaschi & Graziani, 2023). While 
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traditional views often suggest a crisis-driven "unbound executive," operating with minimal 

checks, this paper challenges such "Schmittian" interpretations, arguing for a more nuanced 

understanding of executive authority during emergencies (Ginsburg & Versteeg, 2021). 

Existing scholarship has debated the extent of executive overreach and the effectiveness of 

institutional constraints, yet often overlooks the underlying constitutional structural 

vulnerabilities that facilitate such expansions (Scheppele & Pozen, 2020). This paper fills this 

gap by demonstrating that the pandemic did not uniformly create an "unbound" executive, but 

rather exposed pre-existing strengths and weaknesses in constitutional systems, highlighting 

how readily states of emergency can lead to unconstitutional oversteps, even in democracies 

(Golia et al., 2020). 

This analysis addresses the following research questions: 

● Did the COVID-19 pandemic universally lead to an "unbound" executive, or were 

constitutional systems generally effective in maintaining checks and balances? 

● What specific mechanisms of judicial, legislative, and subnational oversight proved 

most effective in constraining executive power during the crisis? 

● How did pre-existing constitutional design and institutional strength influence a nation's 

capacity to absorb sudden executive power expansions while preserving democratic 

accountability? 

This paper employs a comprehensive comparative constitutional analysis, integrating legal 

textual review with empirical data from various jurisdictions, to investigate the interplay 

between expanded executive powers and persistent institutional constraints during the 

pandemic. 

Literature Review 

The academic discourse surrounding executive power during crises, particularly in the context 

of the COVID-19 pandemic, can be broadly categorized into several themes, revealing a 

complex and often contested landscape of constitutional governance. 

(a) The Schmittian "Unbound" Executive Perspective 

A foundational perspective, often termed "Schmittian," posits that emergencies inherently 

necessitate a temporary suspension of normal legal and political processes. This view suggests 

that during crises, the executive must be free to act decisively, unencumbered by traditional 

checks and balances (Ginsburg & Versteeg, 2021). Proponents of this outlook argue that the 

imperative for swift action in the face of existential threats, such as a pandemic, justifies a 

significant concentration of power in the executive, potentially leading to an "unbound" 

executive operating outside the usual constitutional constraints. Concerns about executive 

actions disproportionately impacting populations or curtailing democratic processes are 

frequently raised within this framework (Bjørnskov & Voigt, 2021). 

(b) The "Bound Executive" and Checks-and-Balances Literature 

Contrasting sharply with the Schmittian view, a growing body of scholarship, particularly in 

response to the COVID-19 pandemic, champions the concept of a "bound executive." This 
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perspective argues that even during emergencies, institutional checks and balances remain 

crucial for legitimate and effective governance (Ginsburg & Versteeg, 2021). Rather than an 

unconstrained executive, this literature highlights how various constitutional systems retained, 

and often successfully utilized, oversight mechanisms to temper executive authority. 

● Judicial and Legislative Oversight: Many countries demonstrated robust checks, with 

judicial and legislative bodies playing active roles despite risks of executive overreach 

(Ginsburg & Versteeg, 2021; Grogan & Yamin, 2023). Scholars emphasize the 

persistence of a "Madisonian separation of powers" where the judiciary and legislatures 

functioned to constrain executive actions, leading to more reasoned outcomes 

(Ginsburg & Versteeg, 2021). 

● Vertical Checks (Federalism/Subnational Units): Beyond traditional horizontal 

checks, significant evidence points to the importance of "vertical checks." Subnational 

governments, for instance, actively pushed back against central executive directives, 

especially in federal systems, reinforcing multi-level governance and accountability 

(Ginsburg & Versteeg, 2021; Golia et al., 2020; Turkut, 2022). 

● Constitutional Provisions and Design: The effectiveness of constitutional provisions 

is frequently linked to independent judicial interpretation (Lizama, 2023) and the 

overall strength of democratic institutions (Golia et al., 2020). This suggests that the 

executive remains "bound," navigating complex interactions with other governmental 

branches, with institutional design playing a critical role in tempering executive 

authority (Ginsburg & Versteeg, 2021; Miljojković, 2021). Constitutional courts are 

highlighted as crucial for articulating clear doctrines for states of emergency, guiding 

state actors, and imposing limits to prevent the normalization of exceptional powers 

(Bjørnskov & Voigt, 2020; Miljojković, 2021). 

(c) Empirical Pandemic Governance Studies 

Empirical research delves into the actual responses and institutional dynamics observed during 

the COVID-19 pandemic, often revealing the complex interplay between political and legal 

restraints. These studies track how legislatures and courts reacted to, rather than always 

proactively modulated, executive policies during emergencies (Ginsburg & Versteeg, 2021). 

This theme underscores the need for mechanisms to fortify legal frameworks and enhance 

judicial and legislative oversight in future crises, potentially through temporary oversight 

committees (Ginsburg & Versteeg, 2021). Further investigation into specific mechanisms and 

legal instruments across diverse constitutional systems is deemed necessary to fully understand 

how executive actions are enabled or constrained (Ginsburg & Versteeg, 2021). The efficacy 

of judicial review in curbing overreach, for example, is often contingent on judicial 

independence (Bjørnskov & Voigt, 2021; Choutagunta et al., 2023). The willingness of 

parliaments to cede legislative functions to executive actors significantly contributes to this 

dynamic, underscoring the necessity for robust legislative oversight (Golia et al., 2020). 

(d) Regional Perspectives and Comparative Insights 

While specific subsections for regional perspectives are not extensively detailed within the 

current literature review, the analysis implicitly draws on experiences from various regions. 

For instance, the reference to "European Constitutional Systems" (Golia et al., 2020) and 
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studies focusing on specific countries like Turkey (Turkut, 2022) or Southeast Europe 

(Miljojković, 2021) provide comparative insights into how different constitutional 

architectures and normative cultures influenced responses. These examples illustrate the 

diverse approaches to emergency governance, highlighting how legal frameworks and their 

interpretations vary globally. The emphasis on constitutional courts articulating doctrines for 

states of emergency, as seen in some European contexts (Miljojković, 2021), also implicitly 

contributes to a regional understanding of robust checks. 

Conceptual Model: Sources of Constitutional Constraint 

The literature identifies several key sources of constraint that collectively work to temper 

executive power during emergencies, illustrating the "bound executive" concept: 

Source of Constraint Mechanism of Action Key Scholarly Support 

Judiciary Review of executive orders and decrees; 

upholding fundamental rights; interpreting 

constitutional provisions; ensuring procedural 

regularity. 

(Bjørnskov & Voigt, 

2021; Choutagunta et al., 

2023; Ginsburg & 

Versteeg, 2021; Grogan 

& Yamin, 2023; Lizama, 

2023) 

Legislatures Enacting emergency legislation; establishing 

oversight committees; sunset clauses; 

reporting requirements; challenging executive 

directives; providing democratic legitimacy. 

(Ginsburg & Versteeg, 

2021; Golia et al., 2020) 

Federalism / 

Subnational Units 

Providing vertical checks and balances; 

pushing back against central government 

overreach; implementing localized responses. 

(Ginsburg & Versteeg, 

2021; Golia et al., 2020; 

Turkut, 2022) 

Rights 

Jurisprudence & 

Constitutional 

Design 

Explicit constitutional provisions for 

emergency powers, their limits, and derogation 

clauses; independent interpretation of 

fundamental rights. 

(Ginsburg & Versteeg, 

2021; Golia et al., 2020; 

Miljojković, 2021) 

This conceptual model highlights that while executive power expanded during the pandemic, 

it was rarely entirely unfettered, instead navigating a complex web of legal, institutional, and 

political constraints. 

Methodology 

This study employs a doctrinal and comparative constitutional analysis to investigate the 

expansion and constraint of executive power during the COVID-19 pandemic. The primary 

analytical lens differentiates between legitimate exercises of emergency authority, warranted 

by the crisis, and instances of unconstitutional overreach, assessing these through the lens of 

pre-existing constitutional norms and statutory provisions governing states of exception (Golia 

et al., 2020). We interpret the roles and effectiveness of judicial and legislative bodies in 
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overseeing and potentially constraining executive actions, alongside the influence of a nation's 

constitutional-normative culture and political party systems (Golia et al., 2020). A critical 

distinction is made between constitutional emergency regimes, where powers are explicitly 

detailed in fundamental law, and those relying on ordinary legislative enactments for crisis 

response, to understand their impact on democratic accountability and judicial oversight 

(Ginsburg & Versteeg, 2021). 

The research scope encompasses three key jurisdictions: South Africa, Germany, and Brazil. 

These countries offer a diverse range of constitutional designs, legal traditions, and experiences 

with emergency powers, providing rich comparative insights into the dynamics of executive 

action and institutional checks during a global crisis. The criteria used to distinguish between 

executive expansion and constitutional constraint include: conformity of executive measures 

with constitutional provisions for emergency powers; the procedural regularity of executive 

actions; the degree of legislative scrutiny and approval; the effectiveness of judicial review in 

upholding fundamental rights and the rule of law; and the level of pushback or engagement 

from subnational governmental units. 

Data for this analysis is primarily sourced from legal textual analysis of relevant constitutional 

provisions, statutes, emergency decrees, and legislative debates. We also integrate findings 

from published constitutional court decisions to track the evolution and application of 

emergency powers. To complement this, empirical datasets tracking government responses to 

the pandemic, including declarations of states of emergency, stringency of measures, and 

documented judicial, legislative, and subnational involvement, are considered to provide a 

broader context of governmental actions (Ginsburg & Versteeg, 2021). 

Limitations of this study include a primary focus on democratic systems, potentially 

overlooking nuances in autocratic or hybrid regimes. The analysis is also largely dependent on 

publicly available legal texts and scholarly interpretations, with an emphasis on English-

language sources, which may introduce a degree of selection bias. Further, while the study aims 

for comprehensiveness, the complex and rapidly evolving nature of the pandemic response 

means that some specific local dynamics may not be fully captured. 

Results 

Our analysis of executive power dynamics during the COVID-19 pandemic reveals a nuanced 

landscape where, despite significant expansion, executive authority was frequently subject to 

constitutional constraints. Rather than a universally "unbound" executive, findings indicate that 

the degree of constraint varied significantly across jurisdictions, influenced by the resilience of 

institutional checks and balances. 

Comparative Case Snapshots 

Germany: A System Under Pressure, Yet Bound 

In Germany, executive actions faced considerable judicial scrutiny, with courts frequently 

engaging in a delicate balancing act between public health imperatives and individual rights 

(Ginsburg & Versteeg, 2021). While the executive did expand its powers, the robust federal 

structure and active judiciary ensured that measures were often challenged and sometimes 
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modified or overturned, demonstrating a system that remained largely "bound" by 

constitutional principles. 

South Africa: Judicial Assertiveness in Limiting Executive Overreach 

South Africa provides a clear example of a "bound" executive, where the judiciary actively 

intervened to enforce constitutional limits. The Constitutional Court, for instance, notably 

invalidated a presidential lockdown order due to its lack of legislative basis, compelling the 

government to rely on existing infectious disease legislation and highlighting the judiciary's 

capacity to enforce procedural regularity and legislative involvement (Ginsburg & Versteeg, 

2021). This demonstrates strong judicial resistance to executive overreach. 

Brazil: Assertive Courts amidst Executive Dominance 

Brazil presented a more complex picture. While the executive sought to dominate the policy 

space, particularly within a presidential federal system, courts demonstrated an assertive role 

in curbing executive overreach (Chattopadhyay & Knüpling, 2021; Llanos & Marsteintredet, 

2023). This indicates a judiciary willing to act as a crucial bulwark against the erosion of 

constitutional norms, even as the executive attempted significant power expansions. 

Judicial Responses 

Judicial bodies across various countries played a critical, albeit often reactive, role in 

constraining executive power. Courts, including those in Germany, the United States, and 

South Africa, consistently engaged in balancing individual rights against public health 

imperatives, actively mediating the scope of executive discretion (Ginsburg & Versteeg, 2021). 

Instances of judicial assertiveness, such as those observed in South Africa and Brazil, 

demonstrated courts' capacity to invalidate executive orders and compel adherence to 

established legal procedures (Ginsburg & Versteeg, 2021; Llanos & Marsteintredet, 2023). 

This sustained engagement by the judiciary suggests a "compulsion to legality" that often 

triggered virtuous circles, distinguishing between the mere appearance and the substantive 

legality of executive actions (Golia et al., 2020). However, the effectiveness of judicial 

oversight was highly contingent on judicial independence and a willingness to engage in robust 

review rather than mere deference to executive claims (Grogan & Yamin, 2023). 

Legislative Responses 

Legislatures generally played a significant role in the pandemic response, with 64% of 

surveyed countries showing active legislative involvement in declaring or extending states of 

emergency or enacting new legislation (Ginsburg & Versteeg, 2021). Even when granting 

broad emergency powers, legislatures often implemented oversight mechanisms such as sunset 

clauses, reporting requirements, or dedicated oversight committees to ensure accountability 

(Ginsburg & Versteeg, 2021). The involvement of national parliaments was particularly crucial 

in cases requiring the adjustment of powers and functions of sub-national units (Golia et al., 

2020). However, the extent of legislative involvement varied, ranging from robust oversight to 

more ceremonial "rubberstamping" of executive decisions (Ginsburg & Versteeg, 2021). This 

was particularly evident in cases of rapid legislative processing, where adequate parliamentary 

scrutiny was sometimes curtailed (Steytler, 2021). The robustness of legislative oversight was 

strongly correlated with the broader democratic health and constitutional design of a nation, 
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with 68% of democratic regimes ensuring an ongoing legislative role compared to 30% in 

autocratic regimes (Ginsburg & Versteeg, 2021). 

Federalism/Subnational Responses 

Vertical checks and balances, particularly through federalism and subnational units, also served 

as a crucial source of constraint. Approximately 34% of countries experienced resistance from 

subnational units, with democracies exhibiting higher rates of such pushback compared to 

autocracies (Ginsburg & Versteeg, 2021). This resistance often involved subnational 

governments actively pushing back against central executive directives, thereby reinforcing 

multi-level governance and accountability (Golia et al., 2020). This demonstrates that in many 

systems, executive power was not just horizontally constrained but also vertically challenged, 

preventing unitary executive dominance. 

Rights Limitations and Derogations 

The extent to which rights could be limited or derogated from during states of emergency was 

significantly shaped by the constitutional framework. Systems with prescriptive, tiered, and 

differential states of exception experienced less erosion of democratic norms compared to those 

with more open-ended provisions (Grogan & Yamin, 2023; Kneuer & Wurster, 2023). The 

specific design of constitutional emergency provisions, such as those detailing legislative 

approval for executive decrees or specialized oversight bodies, proved pivotal in mediating the 

tension between urgent action and constitutional fidelity (Ginsburg & Versteeg, 2021). 

Conversely, "hyper-executivization," where the executive's expanded role exceeded normal 

governmental functions, was more pronounced in states lacking clear constitutional limitations 

(Vedaschi & Graziani, 2023). 

Comparison of Executive Power Constraints in Selected States 

State Judicial 

Assertiveness 

Legislative 

Oversight 

Robustness 

Subnational 

Resistance 

Rights 

Protection Level 

Executive 

Characterization 

(during 

pandemic) 

Germany High (active 

balancing) 

Moderate-High 

(scrutiny present) 

Not explicitly 

detailed 

High (judicially 

enforced) 

Largely Bound 

South 

Africa 

High 

(invalidated 

orders) 

Moderate-High 

(enforced legal 

basis) 

Not explicitly 

detailed 

High (judicially 

enforced) 

Strongly Bound 

Brazil High (curbed 

overreach) 

Moderate (some 

deference) 

Not explicitly 

detailed 

Moderate-High 

(judicially 

defended) 

Significantly 

Bound (despite 

executive 

attempts) 

Overall, the findings indicate that while executive power expanded across almost all surveyed 

jurisdictions during the pandemic, the institutional robustness of judicial review, legislative 

oversight, and subnational autonomy played a decisive role in whether this expansion led to an 
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"unbound" executive or one that remained largely "bound" by constitutional principles. This 

underscores the critical importance of constitutional design and the active engagement of 

oversight bodies in safeguarding democratic governance during crises. 

Discussion 

The findings of this study offer crucial insights into the enduring relevance and limitations of 

the "bound executive" model in constitutional theory, particularly in the context of 

unprecedented global crises like the COVID-19 pandemic. Our analysis reveals that while 

executive power demonstrably expanded across most jurisdictions, the notion of a universally 

"unbound" executive is largely challenged by the persistent activity of institutional checks and 

balances. 

The "Bound Executive": Successes and Limitations 

The "bound executive" model largely succeeded where judicial, legislative, and subnational 

bodies actively engaged in oversight, demonstrating that constitutional constraints are not 

necessarily suspended during emergencies. In systems like South Africa and Germany, judicial 

assertiveness in reviewing executive decrees and legislative actions, sometimes leading to their 

invalidation, provided clear evidence of an executive that remained accountable (Ginsburg & 

Versteeg, 2021). Brazil's assertive courts also exemplified a judiciary acting as a vital bulwark 

against executive overreach, even amidst attempts at presidential dominance (Llanos & 

Marsteintredet, 2023). This active engagement by various institutions frequently triggered a 

"compulsion to legality," pushing executive actions toward greater procedural regularity and 

substantive justification (Golia et al., 2020). 

However, the "bound executive" model also revealed its limitations and areas of vulnerability. 

The model proved less effective where institutions exhibited deference, particularly in some 

legislative bodies that engaged in "rubberstamping" executive decisions, especially during the 

initial shock of the crisis (Ginsburg & Versteeg, 2021). The "hyper-executivization" observed 

in states lacking clear constitutional limits for emergency powers further illustrates a 

breakdown in effective constraint (Vedaschi & Graziani, 2023). Furthermore, instances of 

direct executive defiance of judicial rulings, though exceptional (e.g., El Salvador (Ginsburg 

& Versteeg, 2021)), highlight the ultimate reliance of the "bound executive" on political will 

and respect for the rule of law. The efficacy of these mechanisms was profoundly "context-

dependent" (Lind, 2023), suggesting that the mere existence of checks is insufficient without 

their active and independent exercise. 

Institutional Resilience and Oversight Effectiveness 

Our findings indicate that the capacity of democracies to resist executive overreach was directly 

correlated with several institutional design factors: 

● Judicial Independence and Assertiveness: Strong judicial independence, coupled 

with a proactive stance in robustly reviewing executive actions rather than merely 

deferring to claims of necessity, was a critical factor in constraining power (Grogan & 

Yamin, 2023). Jurisdictions where courts moved beyond passive review to active 

substantive intervention, or even mandated affirmative government actions (Ginsburg 

& Versteeg, 2021), demonstrated greater resilience against unchecked executive power. 

tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=
tiptap://citation/?d=


                                                            Vol. 2, Issue 1 | January-April 2024 

__________________________________________________________________________________________ 

 

 

Modern Jurisprudence (Mod. Jurisprud.) is published under the Diamond Open Access model. All articles, including case notes and 

commentaries, are immediately and permanently available free of charge to readers worldwide, with no Article Processing Charges (APCs) 
levied on authors and no subscription fees or paywalls imposed on institutions or individuals. Works published in the journal are licensed 

under the Creative Commons Attribution-NonCommercial-NoDerivatives 4.0 International (CC BY-NC-ND 4.0) Licence. This permits 

non-commercial redistribution of the material in its original form, provided that appropriate credit is given to the author and the journal, with 

a link to the licence and an indication of any changes (although no changes are permitted under the ‘No Derivatives’ term). Any reuse must 

comply fully with the terms of the licence. 

● Separation of Powers and Legislative Structure: Constitutional designs that clearly 

delineate powers, as opposed to systems with a more blurred legislative-executive 

relationship (e.g., Westminster models (Vedaschi & Graziani, 2023)), generally 

provided more effective legislative oversight. The ability of legislatures to implement 

oversight mechanisms like sunset clauses or dedicated committees, rather than simply 

reacting to executive decrees, was crucial (Ginsburg & Versteeg, 2021). The correlation 

between democratic regimes and ongoing legislative roles (68%) versus autocratic 

regimes (30%) (Ginsburg & Versteeg, 2021) underscores this point. 

● Robust Federalism and Subnational Autonomy: Decentralized governance 

structures, where subnational units could actively resist central directives, acted as a 

powerful vertical check, preventing unitary executive dominance (Ginsburg & 

Versteeg, 2021; Golia et al., 2020). This multi-layered approach to governance added 

significant depth to constitutional constraints. 

● Prescriptive Emergency Frameworks: Constitutions with "prescriptive, tiered, and 

differential states of exception" (Grogan & Yamin, 2023; Kneuer & Wurster, 2023) 

were more successful in limiting executive power and protecting rights than those with 

ambiguous or open-ended emergency provisions (Ginsburg & Versteeg, 2021). These 

frameworks provide clear boundaries and procedural requirements that enhance 

accountability. 

Original Insights for Constitutional Theory 

⒈ The Crisis as a Constitutional Stress Test: The pandemic acted as an unprecedented 

stress test for constitutional systems, revealing not only their theoretical design but also 

their practical resilience and the latent capacity of their institutions. It highlighted that 

constitutional effectiveness is not just about formal rules but also about the ingrained 

culture of constitutionalism and the willingness of actors to uphold it under duress. This 

test exposed the true "muscle memory" of constitutional checks. 

⒉ Dynamic Recalibration, Not Static Balance: Rather than a static separation of 

powers, the pandemic response showcased a dynamic process of constitutional 

recalibration. Executive power expanded rapidly, but was often subsequently reined 

in, or its exercise refined, through iterative challenges from the judiciary, legislative 

amendments, or subnational resistance. This suggests that constitutional balance is an 

ongoing, often contentious, process of adjustment rather than a fixed state, particularly 

during emergencies. 

⒊ The "Activist Deference" Paradox: In many contexts, a subtle "activist deference" 

emerged where legislatures initially deferred to executive action due to perceived 

urgency or lack of expertise, yet this very deference inadvertently empowered other 

actors (judiciaries, subnational units) to become more activist in their oversight. This 

created a paradoxical situation where initial legislative passivity catalyzed more 

assertive checks elsewhere, ultimately reinforcing the "bound executive" through an 

indirect, multi-institutional path. 
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While the COVID-19 pandemic saw a marked expansion of executive power, the degree to 

which this translated into an "unbound" executive was critically mediated by the strength of 

constitutional design and the active engagement of oversight institutions. The findings 

underscore that a resilient constitutional system requires not only formal checks but also 

independent and assertive actors willing to employ them, continually recalibrating the balance 

of power in the face of crisis. 

Conclusion 

This paper examined whether the unprecedented expansion of executive authority during the 

COVID-19 pandemic universally led to an "unbound" executive or if constitutional systems 

were effective in maintaining checks and balances. Our central argument is that while executive 

power expanded considerably, most executives largely remained "bound" by constitutional 

principles and institutional oversight, albeit with varying degrees of efficacy and under 

significant duress. This binding was a nuanced process, often facilitated by active judicial 

review, legislative scrutiny, and subnational resistance, which collectively triggered a 

"compulsion to legality" and pushed executive actions towards greater procedural regularity 

and substantive justification (Golia et al., 2020). However, the effectiveness of these oversight 

mechanisms proved highly context-dependent, with pre-existing constitutional design, 

institutional strength, and the willingness of actors to assert their roles critically influencing 

outcomes. Instances of rapid legislative processing (Steytler, 2021) and executive attempts to 

bypass traditional channels highlighted vulnerabilities, yet the active engagement of courts, for 

example in South Africa invalidating presidential orders (Ginsburg & Versteeg, 2021), and the 

robust role of subnational units (Ginsburg & Versteeg, 2021) underscore that the constitutional 

framework often provided crucial, if sometimes strained, checks. 

Based on these findings, several key policy and doctrinal implications emerge for fortifying 

constitutional resilience in future crises: Constitutions require clearer, more prescriptive, and 

tiered emergency clauses to prevent ambiguous power grants (Kneuer & Wurster, 2023). 

Emergency legislation should incorporate mandatory sunset clauses to ensure temporary 

measures are periodically reviewed and renewed by legislative bodies. Robust ex-post judicial 

review frameworks are essential, allowing courts to effectively scrutinize the proportionality 

and necessity of emergency measures after their implementation, contingent on their 

independence and willingness for active review (Grogan & Yamin, 2023). The establishment 

of dedicated parliamentary oversight committees for emergencies can significantly enhance 

legislative scrutiny (Ginsburg & Versteeg, 2021), and clearer, more transparent protocols for 

derogating from fundamental rights are needed to prevent arbitrary limitations (Grogan & 

Yamin, 2023). 

Future research should delve deeper into the long-term impacts of pandemic-era constitutional 

adjustments on democratic norms and civil liberties, particularly examining the effectiveness 

of accountability mechanisms once the immediate crisis subsides. This includes investigating 

whether the observed "activist deference" ultimately strengthens or weakens the separation of 

powers and how best to institutionalize the lessons learned from this unprecedented 

constitutional stress test. 
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